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DEPARTMENTS OF THE ARMY AND AIR FORCE
HEADQUARTERS, LOUISIANA NATIONAL GUARD

OFFICE OF THE ADJUTANT GENERAL

JACKSON BARRACKS

NEW ORLEANS, LA 70146-0330

(504) 278-8228

March 20, 2003

Via Electronic Mail

Shirley McGinley, Esq.


Re:  Reemployment Rights for Veterans

Dear Ms. McGinley:


I write in response to your inquiry that was forwarded to this office.  I am assigned as the full-time legal advisor to the Louisiana National Guard.


Reemployment rights are governed by the Uniformed Services Employment and Reemployment Act, 38 U.S.C. 4301 et seq.  In order to be entitled to the protections of the Act, the service member must not have received a discharge characterized as dishonorable, bad conduct or under other than honorable conditions (Sec. 4304).  The service member’s cumulative length of absence, including prior calls to duty, absence can not exceed five years.  The service member must also give notice to the employer prior to going on duty (Sec. 4312a).  


Under Section 4312d, the employer is not required to re-hire the service member if “the employer’s circumstances have so changed as to make such reemployment impossible or unreasonable,” if the reemployment would cause “an undue hardship on the employer,” or if the employment held by the service member is for a “brief, nonrecurrent period and there is no reasonable expectation that such employment will continue indefinitely or for a significant period.”  The employer bears the burden of proof when claiming an exception.


The periods within which the service member must exercise his or her rights is governed by Section 4312e.  In the case of a service member whose period of service is less than 31 days or who is absent for purposes of undergoing a physical examination to determine fitness to serve, the following is required:

1. must report not later than the first full regularly scheduled work period following completion of the period of service and expiration of eight hours after a period allowing for the safe transportation of the service member to his or her residence, or

2. as soon as possible after the expiration of the eight hour transportation period if reporting within the prescribed period is impossible or unreasonable through no fault of the service member.

For periods greater than 30 but less than 181 days, the service member must:

1. submit an application for reemployment not later than 14 days after completion of the period of service or, 

2. if the 14 days period is impossible or unreasonable through no fault of the service member, on the first full calendar day when submission of such an application becomes possible

For periods greater than 180 days, the service member must submit an application for reemployment with the employer not later than 90 days after completion of the period of service. 

Those hospitalized as a result of military service follow the same time periods, with an exception that a recovery period shall not exceed two years.

The reemployment shall be in the position the service member held prior to departure for active duty or in the position he or she would have advanced to had the service member not been called to active duty (Sec. 4313). Seniority must be calculated as if the service member had been continuously employed (Sec. 4316).


State law also extends these protections through the Military Service and Relief Act, 29 La.R.S. 401, et seq.   Section 410 mirrors the federal law and extends the protections to state active duty periods.  The Military Service and Relief Act allows the service member to enforce these rights in the judicial district in which he or she was employed (Section 421).  The federal act allows for an investigation by the government and enforcement through the Attorney General in federal court.


Hopefully, this brief synopsis has answered your questions.  As an attorney, I encourage you to personally review these acts.  In the event you have further questions regarding these acts or the rights of our service members, please feel free to contact me at (504) 278-8228.







Sincerely,







William L. Stroud







Lieutenant Colonel, Louisiana Army







     National Guard







Assistant Staff Judge Advocate
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