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PREFACE

This programmed instructional text was developed to

provi de basi c i nformati on to t he st udent concer ni ng
i nvestigations and boards of officers. Conpletion of the text
will provide the student with a foundation that will assist

him in wunderstanding the classroom instruction on Mlitary
Per sonnel Law.

For many of you, sonme of the terns used in this text wll

be unfamliar. Some of these terns, for exanple, "recorder,"
will be explained in this text. Ot her terms, for exanple,
"Special Court-Martial Convening Authority,” are primarily
Crimnal Law terns that will be explained nore fully during
your Crimnal Law instruction. As you work through this
progranmmed instruction, please note ternms and concepts that
are confusing or unfamliar to you. Your Mlitary Personnel
Law i nstructor will be available to answer your questions. As
a Basic Class graduate, you will be involved in investigations
soon after arriving at your new duty station. Pl ease do not

hesitate to ask questi ons.

Gender : Mascul i ne gender pronouns used in this text
are intended to include both nrmale and
femal e personnel, except where clearly

i napplicabl e.



NOT USED



| NTRODUCTI ON

This is a programed instructional t ext on Arny
regul atory investigations and boards of officers. It will aid
you as a judge advocate in perform ng duties as counsel before
Ar ny adm ni strative boar ds, in advi si ng boar ds and
investigating officers, and in reviewing Arny adm nistrative
board proceedings and reports of investigation. At the

conclusion of this text, you wll:

1. Understand the functions of and general procedures
used by investigations and boards of officers.

2. Understand the regulatory provisions pertaining to
boards of officers conducting investigations.

3. Understand your responsibilities as counsel or
advi sor in AR 15-6 investigations.

4. Be able to perform admnistrative reviews of
i nvestigations and boards of officers to ensure they have been
conduct ed properly.

This text will present small blocks of instruction for
you to read and then pose questions for you to answer. You
should answer each question and then check it against the
gi ven answer. If you did not answer a question correctly,
restudy the material until you understand why the answer was
i npr oper. Answering the questions is inmportant because it
rei nforces your understanding of the material.

Under each heading in the text, you will find references
to the source material for the information in that particular
portion of the text. For exanple, under Section A are the
references--"(AR 15-6, Chapters 1 and 2)." This neans that in
Chapters 1 and 2 of Arnmy Regulation 15-6 you wll find
mat eri al supporting that part of the text.



| NVESTI GATI ONS AND BOARDS OF OFFI CERS

General . Boards of officers my be categorized by the
authority for their appointment as statutory or regulatory
boar ds.

1. Statutory Boards. A statutory board is one that is
either directed or authorized by Congress to perform speci al
functions in the mlitary admnistrative process. The
statutory authority for these boards can be found in the
United States Code; and the specific powers, jurisdiction, and
procedures are in the statutes or in the Army regul ations that
i npl ement the statutes. Exanples of statutory boards are the
Arnmy Disability Review Board, the Arny Board for Correction of
MIlitary Records (ABCMR), and the Arny Di scharge Revi ew Board.

2. Regul at ory Boards. A regulatory board is one that
is authorized by a regulation pronmul gated by the Secretary of
the Arny. An exanple of such a regulation is AR 635-200,
whi ch authorizes boards to recommend the admnistrative
separation of enlisted personnel fromthe Arny prior to their
normal discharge date. VWhile the general authority of the
Secretary of the Arnmy to separate enlisted personnel is
granted by statute [10 U. S.C. 81169], the use of a board in
the separation process is neither directed nor specifically
aut horized by the statute. Such boards are strictly creatures
of Arny regul ation.

This text will consider only regul atory boards.

ANSWER THE FOLLOW NG QUESTI ON:
List the two types of boards used in the Arny and the
authority for their appointnment:

a.

b.



ANSVEER:

a. Statutory boards are directed or authorized by Congress
to perform speci al functions in t he mlitary
adm ni strative process.

b. Regul atory boards are authorized by regulation of the
Secretary of the Arny.

SECTI ON A: REGULATORY BOARDS
(AR 15-6, paras. 1-1 and 1-8e)

Part 1. Governing Regul ati ons

Ar nry Regul ati on 15-6 (Procedure for | nvesti gating
O ficers and Boards of Officers) contains the basic rules for
Arnmy regul atory boards. Many boards, however, are appointed
under a specific regulation or directive (e.g., AR 635-200
provides for the appointnent of boards to consider the
separation of enlisted personnel). In that case, the
provisions of the specific regulation or directive wll
control the proceedings. Oten, that specific regulation wll
have a provision that nmkes AR 15-6 applicable to the
proceedi ngs. Consequently, you may have to | ook to both the
specific regulation involved and to AR 15-6 for the proper
board procedures. If the two regulations conflict on a
particul ar point, the provisions of the specific regulation
aut horizing the board will override the provisions of AR 15-6.

As stated, AR 15-6 establishes +the procedures for
i nvestigations and boards of officers not specifically
aut hori zed by any other directive.



ANSVER THE FOLLOW NG QUESTI ONS:

AR 15-6, paragraph 5-5, states that the recorder will, at
a reasonable time in advance of the first session of a board,
provide the respondent with a copy of all unclassified

documents in the case file and a menprandum of notification.
The regulation further defines a reasonable time as 5 working

days. AR 635-200 provides that AR 15-6 is applicable to
adm ni strative separation hearings and further provides that a
respondent will be notified at |east 15 days before the

adm ni strative separation proceedi ng.

Private John Doe is being considered for separation under
AR 635-200 and will be appearing before a board of officers.

1. He is entitled to how nmany days’ notice?
a. At | east 5 days.
b. At | east 15 days.

2. Why ?



ANSVEERS:

1. b.

2. Private Doe is entitled to 15 days' advance notice
because the provisions of the specific regulation,
AR 635- 200, override the provisions of AR 15-6.

Part 2. Types of |Investigations and Boards
(AR 15-6, paras. 1-4, 1-5, 1-8, 2-1, 3-0, 4-1, 4-2, and
Chapter 5)

Gener al .

1. Functi on and Purpose. The primary purpose of an
i nvestigation or board of officers is to ook into and report
on the matters that the appointing authority has designated

for inquiry. The report wll include findings of fact and
reconmendati ons. O ten, when  crim nal m sconduct S
suspected, it my be nore appropriate for the commander to

conduct a prelimnary inquiry under Rule for Courts-Marti al
303 or to have either the mlitary police or Crimnal
| nvestigation Division conduct the investigation.

2. Met hods. An adm nistrative fact-finding procedure
under AR 15-6 may be designated an investigation or a board of
of ficers. The proceedings nmay be infornal or formal
Proceedings that involve a single officer using the informal
procedures are designated investigations. Proceedi ngs that
involve nore than one investigating officer using formal or
informal procedures or a single investigating officer using
formal procedures are designated boards of officers.

3. Uses. AR 15-6 does not require that an investigation
be conducted before taking adverse adnmi nistrative action.
But, if inquiry is nmade under AR 15-6, the findings and
recommendations my be wused in any admnistrative action
agai nst an individual. An adverse adm nistrative action does
not include actions taken pursuant to the Uniform Code of




Mlitary Justice (UCMJ) or the Manual for Courts-Mrtial
(MM .

| nformal Procedures. An informal investigation or board may
use whatever nethod it finds nost efficient and effective for
acquiring information. For exanple, the board may divide
W t nesses, issues, or evidentiary aspects of the inquiry anong
its menbers for individual investigation and devel opnment ,
hol ding no collective neeting until ready to review all the
information collected. Al so, evidence nmy be taken
tel ephonically, by mail, or in whatever way the board deens
appropri ate. A respondent shall not be designated when
i nformal procedures are used and no one is entitled to the
rights of a respondent. Before beginning an informal
i nvestigation, the investigating officer nust consult with his
servicing judge advocate who wll provide appropriate |egal
gui dance and who assi st the investigating officer in

devel opi ng an investigative plan.

Formal Procedures. The board will nmeet in full session to
t ake evi dence. Definite rules of procedure will govern the
proceedi ngs. Depending on the subject matt er under
i nvestigation, these procedural rules will be found in AR 15-
6, the specific regulation governing the investigation, or
bot h. If a respondent is designated, formal procedures nust
be used. For exanple, a board of officers considering an

enlisted soldier for separation under AR 635-200 nust use
formal procedures. When a respondent is designated, a hearing
must be hel d.

The appointing authority nust determ ne, based on the
seriousness and conplexity of the issues and the purpose of
the inquiry, whether to designate an investigation or a board
of officers to conduct the inquiry.

1. | nvesti gati on. Conducted by a single investigating
of ficer using informal procedures. An investigation would be
appropriate for relatively sinple matters. It could also be

useful in a serious matter to conduct a prelimnary inquiry to
be followed by a formal proceeding.



2. Boar d. When nore than one fact-finder is appointed

whet her formal or informal procedures are used, they will be
desi gnated a board of officers. Additionally, a single fact-
finder will be designated a board when formal procedures are

to be used.

ANSWER THE FOLLOW NG QUESTI ONS:

1. True/ Fal se. An adm nistrative board can be directed to
investigate any matter of interest to the appointing
aut hority.

2. Three officers have been appointed by the Commander, Fort
Hood, to exam ne overall security on the post. No

respondent has been desi gnat ed.

This investigative body is called a and may
use procedures.

3. COL Jones, the post conptroller, has been appointed to
i nvestigate allegations of m smanagenent of funds by the
manager of the officers' club, LT Wite, who has been
desi gnated the respondent.

COL Jones is called a and nust use

pr ocedur es. He wll afford LT Wite a

4. In each of the above cases, the investigative body wll
be required to find and rmake

to the appointing authority.




ANSVEERS:

1. Tr ue. An adm nistrative board can be appointed to
investigate any matter of concern to the appointing
aut hority. VWhen cri m nal m sconduct s suspected,
however, it my be nore appropriate to have the

i nvestigation conducted by either the MPs or C. I.D., or
for the commander to conduct a prelimnary inquiry under
Rul e for Court-Martial 303.

2. This investigative body is called a board of officers and
may use informal procedures.

3. COL Jones is <called a board and nust use fornmal
procedures. He wll afford LT White a hearing. When a
respondent is designated, only formal procedures my be
used. Even when there is only one investigator, he is

desi gnated a board when formal procedures are used.

4. In each of the above cases, the investigative body wll
be required to find facts and make recommendati ons to the
appoi nting authority.

Part 3. Authority to Appoint a Regul atory Board
(AR 15-6, Chapter 2)

Formal . After consultation with the servicing judge advocate
or legal advisor, the follow ng my appoint a formal board:

1. Any general court-martial convening authority (GCMCA)
or speci al court-marti al convening authority (SPCMCA),
i ncludi ng those who exercise that authority for adm nistrative
pur poses only;

2. Any general officer;
3. Any commander or principal staff officer in the grade

of colonel or above at the installation, activity, or unit
l evel ;



4. Any State adjutant general; or

5. Any DA civilian supervisor pernmanently assigned to a
position graded as GS/GMW 14 or above and who is assigned as
the head of an Arny agency or activity or as a division or
department chi ef.
| nformal investigation or board may be appoi nted by:

1. Anyone authorized to appoint a formal one.

2. A commander at any | evel.

3. A principal staff officer or supervisor in the grade
of maj or or above.

Del egation: If the appointing authority is a general officer,
he may del egate selection of board nmenbers to nenbers of his
staff.

Limtation: Only a general court-martial convening authority
(GCMCA) may appoint for incidents resulting in property danage
of $1,000,000 or nmore, or in the loss or destruction of an

Arny aircraft or mssile, or in an injury and/or illness
resulting in or likely to result in death or permanent total
di sability.

ANSVER THE FOLLOW NG QUESTI ONS:

1. Truel/ Fal se. A formal investigation may be appointed by a
principal staff officer or supervisor in the grade of
maj or or above.

2. True/ Fal se. A GCMCA may appoint either a formal or an
informal investigation or board of officers and, if the
GCMCA is a general officer, may del egate the sel ection of
board nenbers to the adjutant general or to the G 1.



ANSVERS:

1. Fal se. Principal staff officers and supervisors in the
grade of major or above have authority to appoint only
i nformal investigations and boards.

2. True.

Part 4. Function of I|Investigations and Boards of Oficers
(AR 15-6, para. 1-5)

The primary function of any investigation or board of
officers is to ascertain facts and report them to the
appointing authority. It is the duty of the investigating
officer or board to ascertain and consider the evidence on all
sides of each issue thoroughly and inpartially and to nmake
findings and reconmmendations that are warranted by the facts
and that conply with the instructions of +the appointing
aut hority.

Part 5. Method of Appoi nt ment
(AR 15-6, para. 2-1b)

I nformal investigations and boards may be appointed
either orally or in witing. Formal boards will be appointed
in witing but, when necessary, my be appointed orally and
|ater confirmed in witing. Whet her oral or witten, the

appoi nt mnent should specify clearly the purpose and scope of
the investigation or board and the nature of the findings and
recommendati ons required. The governing regulation should be
specified and any special instructions should be detail ed.

If the board or investigation is appointed in witing, a
Menmor andum of Appointnent will be used. Figures 2-1, 2-3, 2-4,
and 2-5, AR 15-6, are exanples of various Menoranda of
Appoi nt ment . Review those figures and note that the
Menor andum of Appointnment nust include certain information--

10



the specific regulation or directive under which the board is
appoi nted, such as AR 635-200; the purpose of the board; the
scope of the board's investigatory power; and the nature of
the findings and recomendati ons required. The scope of the
board's power is very inportant because a board has no power
beyond that vested in it by the appointing authority. A
deficiency in the menorandum nmay nullify the proceedi ngs for
lack of jurisdiction. If this occurs, AR 15-6, para. 23,
shoul d be consulted. It may be possible for the appointing
authority to ratify the board's action.

The nmenorandum al so nanes the parties to and desi gnates
their roles in the board proceeding. A board may be appointed

as a "standi ng board" (one that will hear all cases within its
i nvestigatory scope over a period of time); therefore, no
respondent is nanmed. If a board is appointed specifically to

i nvestigate one or nmore known respondents, the respondent(s)
woul d al so be naned in the Menorandum of Appoi ntnent.

ANSVER THE FOLLOW NG QUESTI ONS:

1. Informal and formal investigations and boards my be
appoi nt ed or in
2. The appointnment should specify the and
of the investigation or board and the nature
of the and required.
3. MAJ Smith has been appointed to investigate allegations

of trainee abuse against SGI Thomas, the respondent. The
appoi ntment was made orally by the proper authority. To
constitute a wvalid board, the appointnent nust be

4. The Menorandum of Appointnment to a board nust inform the
board of the nature of and
required in the report of proceedings.

11



ANSVEERS:

1. Formal and informal investigations and boards nmay be
appointed orally or in witing.

2. The appoi ntment should specify the purpose and scope of
the investigation or board and the nature of the findings
and reconmendati ons required.

3. MAJ Smith has been appointed to investigate allegations
of trainee abuse against SGI Thomas, the respondent. The
appoi ntment was made orally by the proper authority. To
constitute a valid board, the appointnent nust be |ater
confirnmed in witing.

4. The Menorandum of Appointnment to a board nust inform the
board of the nature of findings and recomendations
required in the report of proceedings.

Part 6. Board Menbership
(AR 15-6, paras. 2-1c, 5-1, 5-2, 5-3; AR 635-200, para. 2-7)

The appointing authority wll personally appoint the
menbers of a board, except that appointing authorities who are
general officers may delegate the selection of board nenbers

to menbers of their staff. | nvestigating officers and board
menbers will be chosen as those best qualified for the duty by
reason of their education, training, experience, length of

service, and tenperanent.

Only comm ssioned or warrant officers or DA civilian
enpl oyees pernmanently assigned to a GS-13 position will be
appointed as investigating officers or voting nenbers of
boards of officers, unless the specific directive under which
the appointnment is made provides otherwise or unless the
menber s appointed as a "nenmber wth special technical
knowl edge" (discussed below). AR 635-200, para. 2-7 (which is
a "specific directive" under which appointnments nmay be nade),
aut hori zes the appointment of noncomm ssioned officers in the
grade of sergeant first class (E-7) and above, provided that
the nonconm ssioned officer is senior to the respondent.

12



Under AR 635-200, a mpjority of the nenbers nust be
conmm ssi oned or warrant officers and the president nust be a
maj or or above.

The investigating officer or voting nmenber of a board
appointed to examne a soldier's conduct or performance of
duty, or to mke findings or recomendations that nay be

adverse to a soldier, will be senior in rank to that soldier,
except where the appointing authority determnes that it is
i npracticable because of mlitary exigencies. The various

types of board nenbers and their responsibilities are
di scussed bel ow.

1. Presi dent. The senior voting nenber of the board
acts as president. The senior voting nmenber appointed will be
at least a mjor, except when the appointing authority
determ nes that such appointnent 1is inpracticable due to
mlitary exi genci es. The presi dent controls al |
adm ni strative aspects of the board. Al so, unless a | egal
advi sor has been appointed to the board, the president wll
rule on evidentiary and procedural matters and on chall enges
to any other board nenber. His rulings on evidentiary and
procedural matters may be reversed by a mpjority vote of the
voting nmenbers present.

2. Menmber s. Persons specifically appointed to hear a
case and to vote wupon findings and recomendations are
consi dered nmenbers of the board. Al menbers of a formal

board of officers are voting nenbers unless designated
otherwise by AR 15-6, the governing regulation, or the
Mermor andum of Appoi nt nent .

3. Recor der. The Menmorandum of  Appointnment nmay
desi gnate a comm ssioned or warrant officer as recorder. Hi s
duties are simlar to those of a prosecutor in a crimnal
trial, and he does not have a vote. If no recorder is

designated in the appointing nmenorandum the junior nmenber of
the board acts as recorder and he retains his vote on the
pr oceedi ngs.

4. Legal Advisor. A legal advisor is a nonvoting nenber
of the board. Unl ess the specific directive under which the
board is appointed requires a |legal advisor, a judge advocate
or civilian attorney who is a nenber of the judge advocate
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|l egal service may be appointed I|egal advisor under the
follow ng circunstances only:

a. The Judge Advocate General aut horizes the
appoi nt nent ;

b. The general court-martial convening authority
(GCMCA) directs the appoi ntnent; or

c. An other than GCMCA who has a judge advocate
assigned to his organization or a subunit thereof under an
applicable Table of Organization and Equipnment or Table of
Di stribution and All owances authorizes the appoi ntnment.

The legal advisor will rule finally on challenges for cause
agai nst board nmenbers (except a challenge against the |ega
advisor) and on all evidentiary and procedural matters. The

| egal advisor may not dism ss any question or issue before the
boar d.

5. Menbers Wth Special Technical Know edge. Per sons
with special technical know edge may be appointed as voting
menbers or, unless there is a respondent, as advisory nenbers
w t hout vote. Appointnment may be appropriate where their
expertise is needed to clarify technical and conplex points.
They need not be comm ssioned or warrant officers.

Once a nmenber is appointed to the board, attendance at
board sessions takes precedence over all other duties unless
he is excused in advance by the appointing authority. In
order to have a legally constituted board, however, a nmajority
of the appointed voting nmenbers of the board nust be present.

This is called the quorum requirenment.

VWhen nenbers are absent or challenged for cause, the

board is still legally constituted as long as a quorum is
present. If less than a quorum is present, the board is not
properly constituted. To anticipate this problem t he
Mermor andum of  Appoi ntnment nmy designate several "alternate
menbers." The appointing menorandum shoul d specify that these

alternate nmenbers are to be called in the sequence listed if
necessary to constitute a quorum in the absence of a regular
menber. The president calls alternate nembers w thout further
consultation with the appointing authority. A menmber alded

14



t hereby becones a regular nmenber with the sane obligation to
be present at all further proceedings of the board.

In addition to the quorum requirenment, sone regul ations
require that a certain m nimum nunber of nenbers be present to
have a lawfully oonstituted board. For exanple, AR 635-200
requires at |least three nenbers for a board considering an
enlisted soldier for separation. VWhen a m ni num nunber of
menbers are required, both the quorum rule and the m ni num
nunmber requirenment nust be fulfilled.

ANSVER THE FOLLOW NG QUESTI ONS:

1. Truel/ Fal se. AR 15-6 requires that investigating officers
and voting nenmbers of boards be comm ssioned or warrant
of ficers.

2. True/ Fal se. An investigating officer or voting nmenber of

the board nust always be senior to the individual being
i nvesti gat ed.

For Questions 3 and 4, assune that the Menorandum of
Appoi ntmrent designates one board president (a mjor),
four menmber s (capt ai ns), t wo alternate member s
(captains), and a nonvoting recorder (a captain). Wi ch
of the follow ng boards are legally constituted? |If you
answer "NO," al so explain your reasoning.

3. No m ni mum nunber required by specific regul ation. The
president and two nenbers are present. The other nenbers
are absent w thout excuse.

Yes No

Why not ?
4. No m ni mum nunber required by specific regulation. Three

of the nenbers are present. The president and the absent

menbers have been properly excused.

Yes No

15



Vhy not ?

For Questions 5 and 6, assune that only three nenbers
wer e appoi nt ed.

Separati on board under AR 635-200. The president and one

menber are present. The other nenbers are properly
excused.

Yes No

Why not ?

Separati on board under AR 635-200. The president and one
menber are present. The other three nenbers are absent
w t hout excuse. The president calls one alternate nenber
to serve.

Yes No
Vhy not ?

True/ Fal se. The recorder in a board proceeding is never
a voting nenber.

16



ANSVEERS:

1. Fal se. An investigating officer or board nmenber can al so
be an Arny civilian enployee, GS-13. Remenmber that, if
the appointnment is made wunder the provisions of a
specific regulation, the specific regulation controls.
For exanmple, AR 635-200 permts the appointnent of
nonconmmi ssioned officers in the grade of sergeant first
class or above to adm nistrative separation boards.

2. Fal se. While the general rule is that the investigating
officer or voting nenber of a board should be senior in
grade to the i ndi vi dual bei ng i nvesti gat ed, t he
appointing authority nmay deviate from the rule if he
determnes it is inpracticable because of mlitary
exi genci es. Be aware, however, that inconvenience in

obtaining an investigating officer or the unavailability
of senior persons wthin the appointing authority’s
organi zation is not normally considered a mlitary
exi gency.

3. Yes. Three out of five nmenbers is a mpjority and the
quorum requi renment is satisfied.

4. No. The board nust have a president who is a mmjor or
above.
5. No. M ni mum nunber of three is required. Even though

there is a quorum there are not enough nmenbers.

6. Yes. The addition of the alternate nmember satisfies both
the quorumrule and the m ni num nunber requirenent.

7. Fal se. When a recorder is not appointed, the junior
menber of the board acts as the recorder and retains his
vot e.

17



Part 7. Respondent
(AR 15-6, paras. 1-7, 5-4)

General . A respondent may be designated when the appointing
authority desires to provide a hearing for a person with a
direct interest in the proceeding. The mere fact that an

adverse finding may be nade or adverse action recomended
agai nst a person, however, does not nean that he should be
designated a respondent. The appointing authority decides
whet her to designate a person as a respondent, except when
designation of a respondent is

1. Directed by authorities senior to the appointing
aut hority; or

2. Required by other regulations (e.g., AR 635-200
separation proceedings) or directives or when procedural
protections available only to a respondent under AR 15-6 are
mandat ed by ot her regul ations or directives.

Bef ore Proceedi ngs. When it is decided at the tinme a formal
board is appointed that a person should be designated a
respondent, the designation should be made in the Menorandum
of Appoi nt ment.

During the Proceedings. The appointing authority may
designate a respondent at any point in the proceedings. A
respondent so designated will be allowed a reasonable tinme to
obtain counsel and to prepare for subsequent sessions. The
record of the proceedings to date and all evidence wll be

made available to the newly designated respondent and counsel.
The respondent may request that w tnesses who have previously
testified be recalled for cross-exan nation.

Adverse Adm nistrative Action. When adverse admnistrative
action is contenplated against an individual, including an
i ndi vi dual designated as a respondent, based upon information
obtained as a result of an investigation or board conducted
pursuant to AR 15-6, the follow ng m ni num due process nust be
provi ded before final action is taken against the individual:

1. Witten notification of the proposed adverse action
and a copy (unless previously provided) of that part of the

18



findings and recommendations on which the proposed adverse
action is based.

2. A reasonabl e opportunity to reply in witing and to
submt relevant rebuttal material.

3. Consideration of the response submtted.

The requirement to refer the investigation to the affected
i ndi vi dual does not apply when the adverse action contenpl ated
is prescribed in regulations or other directives that provide
procedural safeguards. For exanple, it would not be necessary
to refer the investigation before issuing an adverse
performance eval uation, Dbecause the regulations governing
performance evaluations provide the necessary procedura
saf eguar ds.

ANSWER THE FOLLOW NG QUESTI ONS:

1. True/ Fal se. Whenever a board may result in an adverse
recomendati on agai nst an individual, that person nust be
desi gnated a respondent.

2. True/ Fal se. PVT Jones is being considered by a board for
separation from the service. The appointing authority,
in his discretion, may choose not to designate him a
respondent.

19



ANSVEERS:

1. Fal se. The appointing authority my elect to have the
board perform its function of making findings and
reconmendati on w thout designating anyone a respondent.
Before any adverse action can be taken against an
individual as a result of the board, however, that
i ndi vi dual nust wusually have the opportunity to exam ne
the report and submt witten rebuttal.

2. Fal se. Since the board has been convened specifically to
separate PVT Jones, he nust be designated a respondent in
order to provide the procedural protections required by
AR 635- 200.

Part 8. Revi ew of Function of Parties
(AR 15-6, paras. 5-1, 5-3)

As the presiding officer, a board president calls the
board into session and, when no legal advisor has been
appoi nted, rules on challenges and objections, although sone

rulings are subject to objection by other nenbers. He may
specify certain admnistrative details, such as the uniform
for a hearing. A president directs and supervises the

activities of the recorder to ensure that all business of the
board is properly conducted and that the report of proceedings
is submtted pronptly.

Menbers, including the president, consider all evidence
gat hered during an investigation. After consideration of the
evidence, they vote in closed session and nake appropriate
findi ngs and recomendati ons.

A respondent and his counsel defend against any adverse
matters presented during board proceedi ngs.

The person with the greatest nunber of specifically
assigned duties is the recorder. Before a hearing, he does
the things necessary so that a pronpt, full, and systematic
presentation of the case is possible. To do this, he secures
appropri ate physical resources (room paper, etc.), evidence,
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and wi tnesses; provides notice to appropriate parties; and, if
required, arranges for a reporter and an interpreter. Subject
to security requirenents, a recorder arranges for the
furnishing to and the use of evidence by the board and the
respondent .

At a reasonable time prior to the hearing, the recorder
gives notice of the hearing to w tnesses, nenbers, and the
respondent. This notice must include the date, tinme, and

| ocation of the hearing. Oral notice is sufficient for all
parties except the respondent, who is entitled to witten
noti ce. Al so, the respondent may be entitled to a specific

m ni mum anount of noti ce.

During the hearing, a recorder executes any order of the
boar d. At the initial session, he reads and enters the
Menmor andum of Appoi ntnment into the record. At each session
he notes for the record the presence or absence of the
menbers, the respondent, and respondent's counsel, if any.
The recorder keeps or supervises the taking of a record of
proceedi ngs. The recorder also presents evidence and exam nes
wi tnesses for the board in a manner simlar to that of trial
counsel in a court-martial. The recorder may make an openi ng
argunment before evidence is submtted to the board and a
cl osing argunent after all evidence has been submtted by both
si des.

Al t hough the duties of the recorder during a board
proceedi ng are extensive, your SJA office will normally have a
script or checklist to enable the recorder to present the case

properly.

After the board's proceedings are conpleted, the recorder
ei ther prepares or supervises the preparation of the record of
proceedings and arranges for the authentication of the
conpl eted report. The conpleted report is authenticated when
it is read and signed by all nenbers of the board who are
avail able at the tine.

ANSVER THE FOLLOW NG QUESTI ONS:

1. Who is a board's presiding officer?
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2.

Who presents the evidence for the government?
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ANSVEERS:

1. Pr esi dent .

2. Recor der.

SECTION B
RULES GOVERNI NG BOARDS OF OFFI CERS

Respondent's General Rights
(AR 15-6, paras. 1-4, 3-5, 3-7c(5), 5-4, 5-6, 5-8, 5-10)

A respondent is entitled to certain procedural rights
which include the right to a hearing, the right to adequate

prior notice, and the right to counsel. You shoul d renmenber
that this section deals with general regulatory provisions for
boards of officers. Ot her regul ations may specify additiona

ri ghts dependi ng upon the matter under investigation.

A respondent is entitled to witten notice and to be

given a reasonable time to prepare for the hearing. The
recorder is responsible for providing this notice. Thi s
notice my be either personally delivered by the recorder,
sent by nessenger, or nmmil ed. At a mninum the notice nust

state the date, hour, and location of the hearing; the
specific mtter to be investigated; the respondent's rights
with regard to counsel; the names and addresses of the
governnment's wtnesses; the fact that the recorder wll
endeavor to arrange for the presence of any available
Wi tnesses desired by the respondent wupon tinmely witten
request; and the respondent's rights to be present, to present
evi dence, and to call w tnesses.

A respondent, either a soldier or an Arny civilian
enpl oyee, is entitled to representation by counsel. If the
soldier or Arnmy civilian enployee has not hired a private
attorney at his own expense, he is entitled to be represented
by a mlitary counsel designated by the appointing authority.

A respondent who declines the services of designated counsel
is not entitled to have a different mlitary counsel
appoi nt ed.

23



A civilian enployee who is a menber of a collective
bargaining wunit has an additional right. Whenever the
enployee is a respondent or witness at a mlitary proceeding
and reasonably believes the inquiry could lead to disciplinary
action against him he is entitled to request and have present
the exclusive representative of his collective bargaining
unit.

Unl ess specified by the directive under which the board
is appoi nted, counsel need not be a | awyer.

A governnent civilian enployee may voluntarily act as
counsel for another civilian enployee or a mlitary menber.
These services nust be gratuitous, while on |eave, or after
normal hours of enploynment; and they nust not conflict with
regul ar duties.

Proceedings of an investigation or board are normally

open to the public only when there is a respondent. I n any
case, the appointing authority may specify whether the
proceedings will be open or closed. See AR 15-6, para. 3-5,

for further guidance.

Except for good cause shown on the record, a respondent
and his counsel may be present at all open sessions and may
Cross-exam ne adverse w tnesses.

A respondent nmay testify in his own behalf. If he is
suspected of an offense punishable by court-martial, he cannot
be interrogated or requested to nmke any statenment w thout
first being infornmed of the nature of the offense of which he
is suspected and the fact that any statenent nade by him may
be used as evidence against himin a trial by court-marti al
This warning is required by Article 31, Uniform Code of
Mlitary Justice. The respondent may also elect to renmain
silent, and no adverse inference can be drawn fromhis failure
to testify.

After all evidence is received, the investigating officer
or board nenbers consider it in closed deliberations and
arrive at their findings and recomendati ons.

ANSVER THE FOLLOW NG QUESTI ONS:
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Notice of the hearing to a respondent nust be in

The is responsible for providing the
respondent with proper notice.

Civilian counsel [is] [is not] provided to a respondent
at governnment expense.

A respondent's appointed counsel [nust] J[usually need
not] be a | awyer.

Any respondent who is either a or an
is entitled to appointed counsel in a board

proceedi ng.
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ANSVEERS:

1. Notice of the hearing to a respondent nust be in witing.

2. The recorder is responsible for providing the respondent
with proper notice.

3. Civilian counsel is not provided to a respondent at
gover nment expense.

4 A respondent's appointed counsel wusually need not be a
| awyer. Lawers need only be appointed when the
directive under which the board is appointed so requires.

5 Any respondent who is either a soldier or an Arny
civilian enployee is entitled to appointed counsel in a
board proceedi ng.

SECTION C
EVI DENCE PRESENTATI ON

Part 1. W t nesses
(AR 15-6, paras. 3-1, 3-6, 3-7, 4-2)

| nvestigating officers and boards generally do not have
subpoena power over civilian wtnesses. A civilian who agrees
to appear voluntarily may be issued invitational travel orders
that entitle the wtness to be reinbursed for expenses.
Sol di ers and governnment enployees may be ordered (subject to
rul es against self-incrimnation) to testify by their
comrander or supervisor.

An informal investigation or board may use whatever
method it finds nost efficient and effective to acquire
rel evant information. A board may divide w tnesses, issues,
or evidentiary aspects of the inquiry anmong the nenbers for
i ndi vi dual investigation and devel opnent and hol d no
collective nmeeting until ready to review all the information
collected to determne its conpleteness. Relevant informtion
may be obtained by personal i nterview, correspondence

t el ephone inquiry, or other informal neans.
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In fornmal boards of officers, the governnent and
respondent are entitled to call wtnesses to testify under
oath at a hearing. Either the president or recorder may
adm ni ster the oath. Although direct evidence is preferable,
evidence in the form of medi cal records, counsel i ng
st at enent s, police reports, and ot her records my be
considered, even if the preparer is available to testify.
Nonet hel ess, given the preference for direct evidence, if a
requested witness is reasonably avail able, he should generally
be produced. When a witness, subject to mlitary control, is
material to a case, his commander generally determnes his
availability.

When a board is convened under a directive other than AR
15-6, that directive should also be reviewed to determ ne
whether it contains different rules on the introduction of
evi dence and proof of facts.

A mlitary witness or mlitary respondent will not be
conpelled to incrimnate hinself, to answer any question the
answer to which could incrimnate him or to nmake a statenent
or produce evidence that is not material to the issue and that
m ght tend to degrade him A witness or respondent who is not
subject to the UCM] will not be required to make a statenent
or produce evidence that would deprive him of his right
against self-incrimnation under the fifth anmendnment of the
U.S. Constitution.

If it appears appropriate and advisable, a board nust
explain to a witness his right against self-incrimnation. |If
a wtness declines to answer a question on these grounds, the
wi tness nmust specifically state that his refusal is based upon

t hese grounds. The investigating officer or board w |l decide,
after consultation with the |egal advisor or, if none, the
servicing JA (unless inpracticable to do so), whether the
reason for refusal is well taken. |If it is not, a witness who

is subject to mlitary authority may be ordered to answer.

ANSWER THE FOLLOW NG QUESTI ONS:

1. True/ Fal se. Wtnesses testifying in a board proceeding
can be required to incrimnate thenmselves if necessary to
the fact-finding mssion of the board.
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True/ Fal se. CPT Johnson testified before a board

i nvestigating supply shortages in his unit. As a result
of his testinony, he was designated a respondent. He now
wi shes to remain silent. The board nust, therefore,

strike his testinmony from the record and not consider it
for any purpose.
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ANSVERS:

1. Fal se. Wt nesses, whether civilian or mlitary, retain
their right against self-incrimnation.

2. Fal se. Al t hough Johnson can refuse to testify further,

his prior testinmony may still be considered by the board.

Part 2. Rul es of Evi dence
(AR 15-6, paras. 3-4, 3-6, 5-1)

Because board proceedings are admnistrative and not
judicial in nature, they need not adhere to the rules of
evidence for court proceedings. Subject only to some specific
limtations discussed herein, anything (oral or witten) that
in the m nds of reasonable persons is relevant and nmaterial to

an issue may be accepted as evidence. As di scussed above,
however, there is a preference for direct testinony.
Consequently, when a requested wtness i's reasonabl y

avai l abl e, the witness should generally be call ed.

Al | evidence w | be given such weight as the
circunstances warrant. Adm ssibility is ruled upon finally by
the | egal advisor, if one is appointed. |If a legal advisor is
not appointed, adm ssibility is ruled upon by the president in
open session, subject to objection by any nenber. Upon a
menber's objection to the president's ruling, admssibility is
determined by a majority vote of the voting nmenbers present.
A tie vote upholds the president's ruling.

Unl ess agreed to by both the respondent and the recorder,
no evidence concerning the results of, taking of, or refusa
to take a polygraph (lie detector) test can be received in
evi dence or considered by a board or investigating officer.

In addition, the following are exanples of evidence that
is not adm ssible before a board or investigation: privileged
communi cations (attorney-client; penitent-clergyman; husband-
w fe), "of f-the-record” st at ement s; required statenments
regardi ng disease or injury; involuntary adm ssions; and bad
faith unl awful searches.
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A bad faith unlawful search is one known to be illegal by
the searcher at the time of the search; for exanple, a
commander who knows there is no probable cause to search a
sol dier would be engaging in a bad faith unlawful search.
Such evidence is acceptable only if it can reasonably be

determned by the | egal advi sor or, if none, by the
investigating officer or president, that the evidence would
i nevi tably have been discovered. In all other cases, evidence

obtained as a result of any search or inspection my be
accepted, even if it has been or would be ruled inadm ssible
in a crimnal proceeding.

ANSWER THE FOLLOW NG QUESTI ONS:

1. Adm ssible evidence in a board proceeding includes any
or al or witten matter (i ncluding hearsay) t hat :
2. List three exanples of evidence that is inadmssible in

board proceedi ngs.
a.
b.
C.

3. True/ Fal se. The president's ruling on adm ssibility of
evidence is subject to objection by other nenbers.

4. True/ Fal se. The legal advisor's ruling on adm ssibility
of evidence 1is subject to objection by the board
pr esi dent.
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ANSVEERS:

1. Adm ssi ble evidence in a board proceeding includes any
oral or witten matter (including hearsay) that in the
m nds of reasonable nmen is relevant and nmaterial to the
i ssue.

2. a. Privileged conmuni cati ons.

b. Pol ygraph tests, unless its adm ssion is agreed to
by both the respondent and the recorder.

C. "OfFf-the-record" statenents.
d. Bad faith unlawful searches.
e. Required statenments regardi ng di sease or injury.
f. | nvol untary adm ssi ons.
3. True.
4. Fal se. The legal advisor's rulings on admssibility are
final.
SECTION D

M SCELLANEQUS MATTERS
(AR 15-6, para. 5-7)

Part 1. Chall enges

The respondent may challenge the |egal advisor and any

voting nmenber of the board. Only challenges for cause are
permtted, and the only basis for such a challenge is a |ack
of inmpartiality by the challenged nenbers. No perenptory

challenge is permtted.
A chal |l enge should be nade as soon as the respondent or

his counsel knows that grounds exist. If the board has not
yet convened, the challenge should be presented to the

31



appointing authority for his ruling. If the board is in

session, the |legal advisor will decide upon the challenge. |If
a | egal advisor has not been appointed or if the |egal advisor
is challenged, the president will rule upon all challenges.

If the president is challenged and a |egal advisor has not
been appointed, the next senior, unchallenged voting nmenber of
the board will decide the chall enge.

If a challenge for cause is sustained, the challenged
menber is excused and the remaining nenbers constitute the
board. |If, after challenges, additional menbers are needed to
have a |egal board, alternate nenmbers may be called by the
president or additional nmenbers my be appointed by the
appointing authority. The nmenbers added to the board are, of
course, subject to challenge for cause.

ANSVER THE FOLLOW NG QUESTI ONS:

1. State the grounds for challenging a board menber for
cause.
2. When a board without a legal advisor is in session, who

rul es upon a challenge for cause?
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ANSVEERS:

1. A board nmenmber may be challenged for cause if it 1is
established that the board nenber cannot inpartially
participate in the investigation.

2. The president rules upon a challenge for cause unless he
is chall enged. In that event, the senior, unchallenged
voti ng nmenber rules upon the chall enge.

Part 2. Findings and Recommendati ons
(AR 15-6, Section Il, paras. 3-9, 3-12)

A board of officers nust first make findings of fact. To
the best of its ability, a board of officers nust fix dates,
pl aces, persons, and events, definitely and accurately. It
shoul d answer such questions as: \What occurred? Wen did it
occur? How did it occur? Who was involved and what was the

extent of their involvenent? A board should give exact
descriptions and values for any property involved in an
i nvesti gati on. These findings nust be based upon the
evi dence.

A finding is a clear and concise statenent of a fact that
can be readily deduced from evidence in the record. Unl ess
another directive or an instruction of the appointing
authority establishes a different standard, the finding of
i nvestigations and boards governed by AR 15-6 nust be
supported by a greater weight of evidence than supports a
contrary conclusion; that is, evidence that, after considering
all evidence presented, points to a particular conclusion as
bei ng nore credi ble and probabl e than any other concl usi on.

In addition to findings, a board namkes recomendati ons.
A recomendation nust be warranted by the findings and
generally covers pecuniary, di sci plinary, and corrective
phases of the investigated matter.

The types of findings and recomendati ons required nust

be clearly stated in the Menorandum of Appointnment. These
instructions define the outer limts of the board' s power.

33



Unl ess another directive specifies otherwise, a mjority
vote of the voting nmenbers present detern nes questions before
t he board. In the case of a tie, the president's vote is the
determ nati on of the board.

Normal |y, board nenbers will agree on the findings and
recommendations. |If there is disagreenent as to the findings,
the recomendations, or both, a mnority report nmay be
submtted. Reasons for the mnority report nmust be clearly
stated in the report of proceedings.

Part 3. Report of Proceedi ngs
(AR 15-6, paras. 2-2, 3-13 et seq.)

The appointing authority is responsible for making

avai l able necessary clerical assi st ance. The recorder
prepares the report of proceedi ngs or supervises its
prepar ation. Enpl oynent of <civilian contract reporters is
allowed only for a formal board and only if authorized by a
specific directive under which the board is appointed. A
contract reporter wll not be enployed if a governnent
reporter is avail able. If the regulation under which a board

was appoi nted does not require a particular form or character
of report, the report of proceedings is prepared on DA Form
1574 [ Report of Proceedings by Investigating O ficer (Board of

O ficers)]. If a verbatim record of the proceedings is
required, the DA Form 1574 will be attached as an enclosure.
Reports of board proceedings are normally prepared in

duplicate, with an additional copy for each respondent.

Reports of proceedi ngs are aut henti cat ed by the
recorder's signature and the signature of all board nenbers
present at deliberations. I f any person cannot authenticate
because of death, disability, or absence, or refuses to do so,
the reason is stated in the report of proceedings. After
aut hentication, all copies of the report of proceedings are
forwarded to the appointing authority for his final action.

ANSWER THE FOLLOW NG QUESTI ONS:
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True/ Fal se. A finding is a clear and concise statenent
of fact that can be readily deduced from evidence in the
record.

True/ Fal se. A finding nust be supported by clear and
convi nci ng evi dence.

A recomendati on nmust be warranted by the

How are reports of board proceedi ngs authenticated?
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ANSVEERS:

1. Tr ue.

2. Fal se. A finding nmust be supported by a preponderance of
the evidence, that is, a greater weight of evidence than
supports a contrary concl usi on.

3. A recommendati on nust be warranted by the findings.

4. Reports of board proceedings are authenticated by the
recorder's signature and the signatures of all board
menbers present at deliberations. | f any person cannot

aut henti cate because of death, disability, or absence, or
refuses to do so, the reason is stated in the report of
pr oceedi ngs.

Part 4. Legal Review
(AR 15-6, para. 2-3)

Appoi nting authorities nmust obtain |egal review of AR 15-
6 investigations that involve serious or conplex matters.
Exanples are incidents resulting in death or serious bodily
injury; where the findings and recommendations may result in
adverse adm nistrative action; or where the investigation wll
be relied upon in actions by higher headquarters (change 1, 30

Sep 1996, para. 2-3b). Additionally, other directives nmay
require legal review For exanple, AR 635-200, para. 26,
directs that all separation actions in which |limted use

evi dence was introduced, all separation actions containing a
reconmmendation that the respondent receive an other than
honor abl e di scharge, and all separation actions in which the
respondent identifies specific |legal issues for consideration
by the separation authority be reviewed by a judge advocate.

Legal review under AR 15-6 wll address the follow ng
i ssues (renenber, when the investigation was initiated under a
specific directive, if that directive provides a standard for
| egal review, that standard nmust be followed):
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1. V\het her t he pr oceedi ngs conply with | egal
requirenents.

2. What effects any errors woul d have.
3. Whet her sufficient evidence supports the findings of
the investigation or board or those substituted or

added by the appointing authority.

4. VWhet her the recommendati ons are consistent with the
findi ngs.

Part 5. Appointing Authority Actions
(AR 15-6, paras. 2-3, 3-19)

Unl ess otherwise provided by another directive, the
appointing authority is neither bound nor Ilimted by the
findings and recomendations of an investigation or board.
Therefore, when an investigation or board is conducted solely
under the provisions of AR 15-6, the appointing authority my
take action that 1is |less favorable than the board or
i nvestigating officer reconmended.

Additionally, the appointing authority may consider any
relevant information 1in making his decision, to include
adverse information that was not considered by the board.

The appoi nti ng authority may al so direct t he
i nvestigating officer to conduct additional investigation or
to make additional findings or recommendations.

As discussed, the appointing authority's discretion to
take any of these additional actions nmay be limted when the
i nvestigation has been appointed pursuant to sonme directive
ot her than AR 15-6.
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Answer

for

true or

TEST

the follow ng true/fal se questions by circling either T
F for false, as appropriate. A statenent that is

partially fal se should be treated as conpletely false.

T

T

F

F

1.

2.

10.

11.

Al'l board nenmbers are entitled to vote.
A board president is its senior voting nmenber.

A civilian enployee who is a menber of a
collective bargaining wunit nmay, under sone
ci rcunst ances, be entitled to have the exclusive
bar gai ni ng representative present when he either
testifies as a witness or has been designated a
respondent.

A soldier my be added as a respondent to board
proceedings when matters prejudicial to his
pecuniary responsibility arise and becone an
issue during an investigation by a board of
of ficers.

Wtnesses can be conpelled to incrimnate
t hensel ves when doing so will aid a respondent.

The only type of evidence adm ssible in a board
hearing is sworn testinony.

A recorder is subject to challenge.
Recomrendati ons are findings of fact.

A | egal advisor nust be appointed to a board any
time a respondent is designated.

A board may consi st of one officer.

As a general rule, all board nmenbers nust be
senior in rank to the respondent.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

A recorder presents evidence and exam nes
wi tnesses for the board in a manner simlar to
that of a trial counsel in a court-martial.

The respondent is entitled to oral notice given
a reasonable tinme before the hearing.

Appoi nted counsel nust be a | awyer.

Al'l AR 15-6 investigations nmust be reviewed for
| egal sufficiency.

Fi ndi ngs nust be supported by a greater weight
of evidence than supports a contrary concl usi on.

A respondent is entitled to reject designated
counsel and demand appoi ntment of counsel of his
choosi ng.

When an AR 15-6 investigation provides the
evidence for an adverse Oficer Evaluation
Report, the investigation nust first be referred
to the individual concerned.

The president rules finally on admssibility of
evi dence unl ess a | egal advisor is appointed.

A challenge for cause is appropriate when it
appears clearly that a board nenber cannot
inpartially participate in an investigation.

Evi dence of an ot herw se privil eged
conmmuni cation is adm ssi bl e.

The appointing authority is generally bound by
the recommendations of a board of officers
appoi nted under the provisions of AR 15-6.

Reports of proceedings are authenticated by the
recorder's signature and the signatures of all
board nenbers present at deliberations unless a
menber is absent for good cause shown on the
record or refuses to sign.
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The appointing menorandum specifies the matter
for investigation and scope of required findings
and cites any applicable regul ations.

The primary function of a board is to protect
the rights of a respondent.
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10.

11.

12.

13.

14.

Fal se.

True.

True.

True.

Fal se.

Fal se.

Fal se.

Fal se.

Fal se.

True.

True.

True.

Fal se.

Fal se.

TEST ANSWERS

A nonvoting recorder my be assigned to the
boar d.

Wtnesses cannot be conpelled to incrimnate
t hensel ves or to answer questions that tend to
incrimnate them

Both oral and witten matter (including hearsay)
is adm ssible.

Only voting nenbers and the | egal advisor may be
chal | enged.

A finding is a clear concise statenent of fact
evidenced in the record or is a conclusion of
the board which can be readily deduced from the
evi dence.

Formal appointnent of a |legal advisor is at the
di scretion of the appointing authority.

Oral notice is sufficient for all parties except
the respondent, who is entitled to witten
notice.

Unless required by the specific regulation or
statute under which the board is appointed,
appointed counsel is not required to be a

| awyer.
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15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Fal se.

True.

Fal se.

Fal se.

Fal se.

True.

Fal se.

Fal se.

True.

True.

Fal se.

AR 15-6 does not require that all investigations
conducted wunder its provisions receive |egal
revi ew. Review is required for serious or
conplex cases. Oher specific directives may
al so require |l egal review

A respondent who declines the services of a
qual i fi ed designated counsel is not entitled to
have a different counsel designated.

The investigation need only be referred for
comment when the proposed adverse action does
not include independent procedural safeguards.
The procedures for issuing an adverse OCER
contai n such safeguards.

Adm ssibility is ruled upon by the president in
open session subject to objection by any nenber.
Upon a nenber's objection to the president's
ruling, adm ssibility 1is determined by a
maj ority vote of the nenbers.

Evi dence of privileged communications is not
adm ssi bl e.

Unl ess otherw se provided by another directive,
t he appointing authority is neither bound nor
limted by the findings and reconmendati ons of
an investigation or board.

The primary function of a board is to ascertain
facts and report them to its appointing
authority for his action.
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